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14th Meeting, 2014 (Session 4)

 
Tuesday 20 May 2014

 
The Committee will meet at 10.00 am in the Robert Burns Room (CR1).
 
1. Decision on taking business in private: The Committee will decide whether to

take item 4 in private. The Committee will also decide whether to consider its
work programme, annual report and draft Stage 1 report on the Historic
Environment Scotland Bill in private at future meetings.

 
2. Historic Environment Scotland Bill: The Committee will take evidence on the

Bill at Stage 1 from—
 

Fiona Hyslop, Cabinet Secretary for Culture and External Affairs, Noel
Fojut, Bill Team Leader, David Fleetwood, Bill Team Manager, and Emma
Thomson, Principal Legal Officer, Scottish Government.
 

3. Subordinate legislation: The  Committee  will  consider  the  following  negative
instruments—

 
Additional Support for Learning (Sources of Information) (Scotland)
Amendment Order 2014 (SSI 2014/103);
Children’s  Hearings  (Scotland)  Act  2011  (Modification  of  Subordinate
Legislation) Order 2014 (SSI 2014/112);
Adoption and Children (Scotland) Act 2007 (Compulsory Supervision
Order Reports in Applications for Permanence Orders) Regulations 2014
(SSI 2014/113).
 

4. Historic Environment Scotland Bill: The Committee will consider the
evidence received.
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HISTORIC MARINE PROTECTED AREAS 

This short paper prepared for the Education and Culture Committee sets out the present 
role of Historic Scotland with regard to the designation of Historic Marine Protected Areas. 

MARINE PROTECTED AREA 

A Marine Protected Area (MPA) is defined by the Scottish Government as: 

“an area which has either/both marine biodiversity (species and habitats) and 
geodiversity (the variety of landforms and natural processes that underpin the 
marine landscapes), offering long-term support for the services our seas provide to 
society.” 

The Marine (Scotland) Act 2010 and the UK Marine and Coastal Access Act both contain 
powers to designate Marine Protected Areas (MPAs). They contribute to a range of 
measures to manage and protect Scotland’s seas for current and future generations, or to 
allow them the space from human activity to recover to the state they should be, to remain 
healthy and productive. 

HISTORIC MARINE PROTECTED AREAS 

An area may be designated by an order as a Historic MPA if the Scottish Ministers 
consider it desirable to do so for the purpose of preserving a marine historic asset of 
national importance which is, or which they are satisfied may be, located in the area. The 
2010 Act requires that such orders (designation orders) must: 

 specify any marine historic asset located, or which the Scottish Ministers are 
satisfied may be located, within the area  

 state the preservation objectives for the asset and the area  

 identify the area's boundaries. 

The Act defines marine historic assets as any of the following: 

a) a vessel, vehicle or aircraft (or a part of a vessel, vehicle or aircraft), . 

b) the remains of a vessel, vehicle or aircraft (or a part of such remains), . 

c) an object contained in, or formerly contained in, a vessel, vehicle or aircraft, . 
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d) a building or other structure (or a part of a building or structure), . 

e) a cave or excavation, . 

f) a deposit or artefact (whether or not formerly part of a cargo of a ship) or any other 
thing which evidences, or groups of things which evidence, previous human activity. 

Historic Marine Protected Areas (HMPAs) are designated in Scottish territorial waters (0-12 
miles). The boundary of an order is determined by, or by reference to, mean high water 
spring tide. A HMPA may include an area of seashore lying above mean high water spring 
tide if the area of seashore adjoins the area of sea.  

Historic MPAs are normally considered appropriate for protecting underwater heritage, for 
example a particularly significant historic shipwreck, remains relating to an important fleet 
anchorage, battle site or navigational hazard where multiple wrecks and other features 
exist. It would also be possible to designate a submerged prehistoric landscape if structural 
or artefact-based evidence is identified on the seabed.  

Other forms of statutory designation also help to protect cultural heritage sites around the 
coast of Scotland: 

 Listed buildings and scheduled monuments around Scotland’s coast 

Archaeological sites on the foreshore, such as crannogs and fish-traps, or the coast 
edge remains of castles, industrial and religious sites, settlements, defence 
networks, and military defences are normally protected as scheduled monuments; 
buildings of special architectural or historic interest such as harbours, lighthouses 
and bridges with land-ward and marine components are normally protected as listed 
buildings.  

 War graves 

All military aircraft are automatically designated as Protected Places under the 
Protection of Military Remains Act 1986. Vessels may be designated under this Act 
either as a Protected Place or as a Controlled Site. Divers may visit a Protected 
Place on a "look but don't touch" basis. Divers are prohibited from visiting Controlled 
Sites without a license. This Act is administered by the UK Ministry of Defence (RAF 
for aircraft, Navy for vessels).  

HISTORIC SCOTLAND’S MARINE HISTORIC ENVIRONMENT STRATEGY 

In March 2012, Historic Scotland published The Marine Historic Environment: Strategy for 
the protection, management and promotion of marine heritage 2012-15. It stated that 
Historic Scotland would take the lead role in the selection and designation of HMPAs.  

HS would work with Marine Scotland, Scottish Natural Heritage (SNH), the Scottish 
Environment Protection Agency (SEPA) and the Joint Nature Conservation Committee 
(JNCC) on the Scottish Marine Protected Areas Project to make recommendations to 
Scottish Ministers on the creation of an ecologically coherent network of well-managed 
Marine Protected Areas (MPAs) in the seas around Scotland. Where archaeological 
investigation was required to inform a specific designation, Historic Scotland would instruct 
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the necessary studies by virtue of its allocation of the UK-wide marine archaeological 
services contract, or by commissioning its own studies. 

Under the strategy, Historic Scotland would progress a programme of up to three phases 
of HMPA designation: 

 review Scotland’s eight existing designated wreck sites and, where appropriate, 
their transition to HMPA status. There are currently seven HMPAs 

 review and transition the underwater scheduled monuments in Scapa Flow to 
HMPA status and identification of any further priority sites within Scapa Flow for 
inclusion within an HMPA 

 consider other high priority cases, in line with a designated marine heritage 
resource reflecting what is most important about the history of Scotland and the sea. 
It was important that any decisions on designation are made on the basis of robust 
evidence. The Scottish Archaeological Research Framework (ScARF), as well as 
studies of the significance of the marine heritage resource commissioned by Historic 
Scotland would help draw out evidence Scotland-wide, for example:  

o for the survival of non-shipwreck remains 

o wreck sites relating to maritime themes of particular relevance to Scotland, 
including, Scottish shipbuilding, emigration, or fishing.  

Such studies would help Historic Scotland to identify priorities in relation to the 
selection of any future HMPAs. They may also help to support regional marine 
planning, for example, by highlighting a range of heritage assets that might not meet 
HMPA designation criteria, but are nevertheless of interest. 

The strategy stated that Historic Scotland would involve a wide range of stakeholders in 
discussions about HMPAs. At the national level the Marine Strategy Forum, a cross-sector 
group chaired by Marine Scotland, represented key marine interest groups. It would 
provide the principal forum for strategic engagement by Historic Scotland on matters 
relating to HMPAs and other heritage stewardship issues.  

The nature and extent of additional engagement would vary depending on the purpose and 
geographical scope of the discussion but engagement might include cross-sector 
meetings, communication through the media, workshops or formal consultation. Historic 
Scotland’s engagement with the heritage sector was expected to take place primarily 
through the marine taskforce of the Built Environment Forum Scotland. The BEFS marine 
taskforce had included representation from key umbrella groups, such as Association of 
Local Government Archaeological Officers Scotland and professional bodies such as the 
Institute of Field Archaeologists, and was viewed as a useful forum for gathering views 
from across the heritage sector. 

Historic Scotland was also expected to maintain liaison with the Department of Culture 
Media and Sport (DCMS), Receiver of Wreck (Maritime and Coastguard Agency), the 
Crown Estate, Ministry of Defence and heritage agencies in England, Wales and Northern 
Ireland in the interests of a joined-up approach to managing marine heritage across the 
UK. 
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SCOTTISH HMPAS 

There are currently seven HMPAs designated in Scotland: 

 

Historic MPA name     Location    Date of Designation 

Drumbeg   Sutherland, Highland 18 March 2013; re-designated 
1 November 2013 

Mingary   Ardnamurchan, Highland 1 November 2013 

Kinlochbervie   Sutherland, Highland 1 November 2013 

Campania   Firth of Forth, Fife 1 November 2013 

Out Skerries   Shetland 1 November 2013 

Dartmouth   Morvern, Highland 1 November 2013 

Duart Point   Mull, Argyll and Bute 1 November 2013 

HISTORIC ENVIRONMENT SCOTLAND BILL 

Schedule 4 of the Historic Environment Scotland Bill will amend the Marine (Scotland) Act 
2010 to include a new Section 80A which relates to advice and guidance which Historic 
Environment Scotland may provide to public authorities on certain matters relating to 
HMPAs. 

The Bill does not transfer the power to Historic Environment Scotland to make orders 
relating to HMPAs. This power will remain with Scottish Ministers and will be carried out on 
their behalf by Marine Scotland, a Scottish Government Agency. The new body may also 
provide advice and guidance to Scottish Ministers on certain matters relating to HMPAs, 
helping to inform the possible designation of new HMPAs. 

Francesca McGrath 
Senior Researcher 
15 May 2014 
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Education and Culture Committee 
 

14th Meeting, 2014 (Session 4), Tuesday, 20 May 2014 
 

Historic Environment Scotland Bill: Fact-finding visit to Orkney  
 

Introduction 
 
1. The Committee visited Orkney on 12 May 2014 as part of its scrutiny of the 

Historic Environment Scotland Bill.  
 

2. Members visited various archaeological and historical sites on the island in order 
to better understand the issues raised by the bill and the accompanying historic 
environment strategy. The Committee also held an informal meeting with local 
groups to understand their role in Orkney’s historic environment and to gauge 
their views on the Bill.  A full list of participants is provided in the Annexe. 
 

3. Participants discussed the importance of Orkney’s historic environment then 
focused on the broader points arising from the Bill and the strategy.  The key 
points from the discussion are summarised below. 

 
Discussion topics 

 
4. There was very strong agreement about the importance of the historic 

environment to Orkney, in terms of tourism and economic development. The 
cultural value of the historic environment was also stressed. 

 
5. There were some mixed views on the degree to which all the island’s relevant 

bodies with an interest in the historic environment worked well together. Some 
praised working relationships and said these reflected the strong community 
spirit across Orkney. Others considered that relationships could be improved. 
Some participants also cautioned that Orkney’s potential to develop the historic 
environment is not being fully realised as a result of infrastructure and resource 
constraints. There was also a question as to whether the island’s historical 
appeal is promoted as heavily as its historical archaeological attractions.   

 
6. The main comments made about the Bill and strategy can be summarised as 

follows— 
 

 Establishing HES: There was support for the Bill’s aim of merging Historic 
Scotland and the Royal Commission on the Ancient and Historical 
Monuments of Scotland to form Historic Environment Scotland (HES). 
However, there were calls for clarity on exactly what partners could expect 
from HES; on the expected operational and staffing structure of the new 
organisation; and on the resources that would be available to support the 
strategy. There was also some concern about a perceived vagueness or lack 
of detail in the strategy. Participants considered it important that the merger 
should not distract HES from fulfilling its core functions; 
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 Regionalised structure and distance from decision-making. The importance of 
guarding against centralised decision making and ensuring instead that 
decision-making processes are set at the appropriate levels (for example by 
setting a regional agenda and strategy) was stressed. Some concerns were 
raised that the proposed merger may result in a move away from Historic 
Scotland’s current regionalised structure.  However, there was also 
recognition of the importance of applying a national perspective in 
establishing certain standards, and awareness that any new regional 
approach would have to avoid creating potentially damaging competition at 
local level;   

 
 Conflict of interests: Some participants raised the possibility of potential 

clashes of interests arising from the merger, as the new body would be a 
regulator and in charge of raising revenue, while enjoying considerable 
political clout and prestige. It was also considered that a possible conflict of 
interest could arise in HES, for example, in it undertaking survey and 
excavation; overseeing and undertaking research; and should HES be able to 
access its own funding when seeking to make repairs. It was pointed out that 
Historic Scotland and RCAHMS had discounted this latter possibility in 
evidence to the committee;   

 
 Distancing HES from the Scottish Government: Related to the above two 

points, it was suggested that a possible long-term consequence of the Bill and 
strategy could be HES being left more exposed to commercial pressures, 
thereby placing a greater reliance on commercial income or research funding. 
There was concern that the new body may attract funding that would 
otherwise be available to other bodies working in the historic environment; it 
was suggested that this could bring HES into potential conflict with NTS, 
universities, commercial units, trusts and community organisations that 
access funding for outreach and training;  

 
 Definition of ‘historic environment’: There was a prevailing view that ‘historic 

environment’ did not necessarily have to be defined in the Bill. However, it 
was suggested that the term had to be properly defined and clarified 
somewhere, particularly to avoid possible legal confusion. 

 
 Responsibility for the marine environment: The group was not clear about the 

extent to which responsibility for the marine environment would be included in 
the remit of HES and other public bodies.  There was some concern that 
responsibility and decision-making about submerged archaeological sites 
appeared to sit with Marine Scotland rather than HES.  The over-riding 
concern, however, was to ensure that responsibility for submerged sites did 
not fall somewhere between the remits of Marine Scotland and HES.  
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Annexe: List of participants 
 
George Adam MSP 

Clare Adamson MSP 

Neil Bibby MSP, Deputy Convener 

Leslie Burgher, Orkney Heritage Society 

Nick Card, Senior Projects Manager, Orkney Research Centre for Archaeology 
(ORCA), Orkney College UHI 

Jo Constantine, Tomb of the Eagles 

Professor Jane Downes, Head of Archaeology, Orkney College UHI 

Barbara Foulkes, Islands Manager, Visit Scotland 

Julie Gibson, County Archaeologist, Orkney Islands Council 

Tom Hunter, Historic Environment Officer, Orkney Islands Council 

Kathleen Ireland, Stromness Museum 

Chris Jones, Commercial Business Manager – North Region, Historic Scotland 

Liam McArthur MSP  

Gordon MacDonald MSP 

Roddy Mackay, Head of Planning and Regulatory Services, Orkney Islands 
Council 

Jamie Macvie, Senior Planner – Development Management, Orkney Islands 
Council 

Kirsty Mainland, Director, Orkney Tourism Group 

Stewart Maxwell MSP, Convener 

Mary Scanlon MSP 

Paul Sharman, Senior Projects Manager, Orkney Research Centre for 
Archaeology (ORCA), Orkney College UHI 

Richard Strachan, Senior Archaeologist, Historic Scotland 

Lucy Vaughan, Head of Conservation North, Historic Scotland 

Caroline Wickham-Jones, Lecturer, Department of Archaeology, University of 
Aberdeen 

 



 

   

 

Education and Culture Committee 
 

14th Meeting, 2014 (Session 4), Tuesday, 20 May 2014 
 

Subordinate Legislation 
 
Introduction 

1. This paper seeks to inform members’ consideration of the following 
negative instruments, which are attached to this paper: 

 The Additional Support for Learning (Sources of Information) (Scotland) 
Amendment Order 2014 (SSI 2014/103) 
 

 The Children’s Hearings (Scotland) Act 2011 (Modification of 
Subordinate Legislation) Order 2014 (SSI 2014/112) 
 

 The Adoption and Children (Scotland) Act 2007 (Compulsory 
Supervision Order Reports in Applications for Permanence Orders) 
Regulations 2014 (SSI 2014 113) 

Procedure in Committee 

2. Under the negative procedure, an instrument comes into force on the date 
specified on it (the “coming into force date”) unless a motion to annul it is 
agreed by the Parliament (within the 40-day period).  Any MSP (whether a 
member of the lead committee or not) may lodge a motion recommending 
annulment of an SSI at any time during the 40-day period, including after 
the lead committee has considered the instrument. 

3. No motions to annul these instruments have been lodged. 

The Additional Support for Learning (Sources of Information) (Scotland) 
Amendment Order 2014 (SSI 2014/103) 

Background 

4. This instrument was laid on 17 April 2014 and considered by the 
Delegated Powers and Law Reform Committee (DPLR Committee) at its 
meeting on 6 May 2014.  It determined it did not need to draw this 
instrument to the attention of the committee. 

Policy Objectives 

5. The Additional Support for Learning (Sources of Information) (Scotland) 
Order 2010 (“the 2010 Order”) specifies persons from whom parents of 
children who have additional support needs and young persons with such 
needs can obtain advice, further information and support in relation to the 
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provision for those needs.  That includes such support and advocacy as is 
referred to in section 14 of the Education (Additional Support for Learning) 
(Scotland) Act 2004.  

6. This instrument also replaces the reference to the Scottish Child Law 
Centre with a reference to Govan Law Centre Trust as one of the persons 
specified in the 2010 Order. 

The Children’s Hearings (Scotland) Act 2011 (Modification of 
Subordinate Legislation) Order 2014 (SSI 2014/112) 

Background 

7. This instrument was laid on 25 April 2014 and considered by the DPLR 
Committee at its meeting on 13 May 2014.  It agreed to draw this 
instrument to the attention of the Parliament under the general reporting 
ground. 

8. The extract from the DPLR Committee report, including its 
correspondence with the Scottish Government, is included at the Annexe. 

Policy Objectives 

9. The instrument provides for some additional consequential modifications 
that require to be made to the Adoption Agencies (Scotland) Regulations 
2009 and the Looked After Children (Scotland) Regulations 2009 which 
were overlooked in a previous 2013 Order1.   
 

The Adoption and Children (Scotland) Act 2007 (Compulsory 
Supervision Order Reports in Applications for Permanence Orders) 
Regulations 2014 (SSI 2014 113) 
 
Background 
 
10. This instrument was laid on 25 April 2014 and considered by the DPLR 

Committee at its meeting on 6 May 2014.  It determined it did not need to 
draw this instrument to the attention of the committee. 

Policy Objectives 

11. The instrument prescribes the information which must be contained in the 
report prepared by the children’s hearing under section 95 of the Adoption 
and Children (Scotland) Act 2007. The report must be prepared where the 
children’s hearing proposes to make or vary a compulsory supervision 

                                                            
1 The Children’s Hearings (Scotland) Act 2011 (Modification of Subordinate Legislation Order 
2013 (SI 2013/147) 

Agenda item 3 EC/S4/14/14/4

2



 

   

 

order, while the court is considering an application for a permanence order 
in respect of the child. 
 

Action 
12. Unless a motion to annul any of the instruments is lodged, the Committee 

need only consider the instruments, and indicate whether it is content not 
to make any recommendations on them. 
 

13. The Committee is invited to consider whether it is content with the 
instruments. 
 
 

Clerk to the Committee 
15 May 2014 
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Annexe 

The Children’s Hearings (Scotland) Act 2011 (Modification of 
Subordinate Legislation) Order 2014 (SSI 2014/112) 

Extract from Delegated Powers and Law Reform Committee Report 

This Order makes amendments to two other instruments, consequential on, or 
ancillary to, the Children’s Hearings (Scotland) Act 2011. It comes into force 
on 2 June 2014.  

In considering the instrument, the Committee asked the Scottish Government 
as to certain matters.  

The Order contains a drafting error, as follows. The Committee notes in that 
respect that the amendment which has already been made in Schedule 1 to 
the Children’s Hearings (Scotland) Act 2011 (Modification of Subordinate 
Legislation) Order 2013 (SSI 2013/147), while having different text, appears 
already to have achieved the effect proposed by paragraph 2(3) of the 
Schedule to this Order  

The Committee therefore draws the instrument to the attention of the 
Parliament under the general reporting ground.  

The instrument contains a drafting error in paragraph 2(3) of the Schedule, 
which provides for the substitution of text in paragraph 6 of Schedule 4 to the 
Looked After Children (Scotland) Regulations 2009. The text has already 
been substituted by virtue of paragraph 11 (16)(b) of Schedule 1 to the 
Children’s Hearings (Scotland) Act 2011 (Modification of Subordinate 
Legislation) Order 2013 (SSI 2013/147). 

The Committee notes the Scottish Government considers that, given that 
duplication of provision, paragraph 2(3) of the Schedule has no practical effect. 
The Scottish Government has also indicated that, in light of that, it has no 
plans to rectify this error by laying an amendment. The Committee considers 
however that paragraph 2(3) is a superfluous and confusing provision, and so 
the error should be rectified if an opportunity arises to amend this Order for 
other purposes.  

Correspondence from Delegated Powers and Law Reform Committee to 
the Scottish Government  

On 1 May 2014, the Scottish Government was asked: 

In relation to this instrument, does the Scottish Government accept that 
paragraph 2(3) of the Schedule to this Order, which provides for deletion (and 
substitution) of specified text in paragraph 6 of Schedule 4 to the Looked After 
Children (Scotland) Regulations 2009, contains an error, the relevant text 
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having already been replaced by virtue of Schedule 1, paragraph 11(16)(b) of 
the Children’s Hearings (Scotland) Act 2011 (Modification of Subordinate 
Legislation) Order 2013 (SSI 2013/147)? If so, what does the Scottish 
Government consider to be the effect of that error, and what action does it 
propose taking to rectify it? 

The Scottish Government responded as follows: 

It is accepted that paragraph 2(3) of the Schedule to the Order, which 
provides for deletion (and substitution) of specified text in paragraph 6 of 
Schedule 4 to the Looked After Children (Scotland) Regulations 2009, 
contains an error, the relevant text specified in that sub-paragraph having 
already been removed and replaced by different text by virtue of Schedule 1, 
paragraph 11(16)(b) of SSI 2013/147.  

It is submitted that the error means that the provision in paragraph 2(3) is of 
no practical effect because it removes text that no longer exists and purports 
to insert new text in its place. The amendment proposed in this Order has 
already been achieved in effect by the amendment made in 2013. As the error 
is minor in nature, the amendment made by this Order has no practical effect 
and as the amendment made in 2013 already achieves the desired effect 
there are no plans to rectify it by amending the Order.  
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2014 No. 103 

EDUCATION 

The Additional Support for Learning (Sources of Information) 

(Scotland) Amendment Order 2014 

Made - - - - 15th April 2014 

Laid before the Scottish Parliament 17th April 2014 

Coming into force - - 21st May 2014 

The Scottish Ministers make the following Order in exercise of the powers conferred by section 

26(2)(i) of the Education (Additional Support for Learning) (Scotland) Act 2004(a) and all other 

powers enabling them to do so. 

Citation and commencement 

1. This Order may be cited as the Additional Support for Learning (Sources of Information) 

(Scotland) Amendment Order 2014 and comes into force on 21st May 2014. 

Amendment of article 2 of the Additional Support for Learning (Sources of Information) 

(Scotland) Order 2010 

2. In article 2 of the Additional Support for Learning (Sources of Information) (Scotland) Order 

2010(b) for paragraph (c) substitute— 

“Govan Law Centre Trust, a charitable body registered in Scotland under registration 

number SC030193.”. 

 

 

 

 

 

 ALASDAIR ALLAN 

 Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

15th April 2014 

                                                                                                                                            
(a) 2004 asp 4; section 26(2)(i) was inserted by section 16 of the Education (Additional Support for Learning) (Scotland) Act 

2009 asp 7. 
(b) S.S.I. 2010/145; article 2 was previously amended by S.S.I. 2011/102. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

The Additional Support for Learning (Sources of Information) (Scotland) Order 2010 (“the 2010 

Order”) specifies persons from whom parents of children who have additional support needs and 

young persons with such needs can obtain advice, further information and support in relation to 

the provision for those needs, including such support and advocacy as is referred to in section 14 

of the Education (Additional Support for Learning) (Scotland) Act 2004. This Order replaces the 

reference to the Scottish Child Law Centre with a reference to Govan Law Centre Trust as one of 

the persons specified in the 2010 Order. 
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POLICY NOTE 
 

The Additional Support for Learning (Sources of Information) 
(Scotland) Amendment Order 2014 

SSI 2014/103 

1. The above instrument was made in exercise of the powers conferred by section 
26(2)(i) of the Education (Additional Support for Learning) (Scotland) Act 2004  
 
2. The instrument is subject to negative procedure. 
 
Background 

3. The Additional Support for Learning (Sources of Information) (Scotland) Order 2010 
specifies persons from whom parents of children or young persons who have additional 
support needs can obtain advice, further information and support in relation to the provision 
for such needs, including such support and advocacy as is referred to in section 14 of the 
Education (Additional Support for Learning) (Scotland) Act 2004 (as amended).  

4. Following the completion of the grant period for the current service, a competitive 
application process was carried out to appoint a service provider, as referred to in section 14 
of the 2004 Act, for the period of 2014 – 2017. This process changed the provider, therefore, 
this Order replaces the current reference to the Scottish Child Law Centre with a reference to 
Govan Law Centre as one of the persons specified. 

Consultation 
 
5. No consultation has been carried out because of the technical nature of the order. In 
addition, the competitive application process was widely advertised. 
 
Financial Effects 
 
6. It is not envisaged that there will be any significant financial implications/costs as a 
result of this order. 
 
 
Scottish Government 
Learning Directorate 
April 2014 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2014 No. 112 

CHILDREN AND YOUNG PERSONS 

The Children’s Hearings (Scotland) Act 2011 (Modification of 

Subordinate Legislation) Order 2014 

Made - - - - 23rd April 2014 

Laid before the Scottish Parliament 25th April 2014 

Coming into force - - 2nd June 2014 

The Scottish Ministers make the following Order in exercise of the powers conferred by section 

204 of the Children’s Hearings (Scotland) Act 2011(a) and all other powers enabling them to do 

so. 

Citation and commencement 

1. This Order may be cited as the Children’s Hearings (Scotland) Act 2011 (Modification of 

Subordinate Legislation) Order 2014 and comes into force on 2nd June 2014. 

Modification of subordinate legislation 

2. The Schedule to this Order, which makes modifications to subordinate legislation, has effect. 

 

 

 

 

 

 

 AILEEN CAMPBELL 

 Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

23rd April 2014 

                                                                                                                                            
(a) 2011 asp 1. 
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 SCHEDULE Article 2 

MODIFICATION OF SUBORDINATE LEGISLATION 

Adoption Agencies (Scotland) Regulations 2009 

1.—(1) The Adoption Agencies (Scotland) Regulations 2009(a) are amended as follows. 

(2) In regulation 13(7) (adoption agency decisions) for “supervision requirement” substitute 

“compulsory supervision order”. 

(3) In regulation 21 (application for a permanence order: child not subject to supervision 

requirement)— 

(a) in the cross-heading for “supervision requirement” substitute “compulsory supervision 

order”; and 

(b) in paragraph (1) for “supervision requirement” substitute “compulsory supervision 

order”. 

(4) In regulation 22 (child subject to supervision requirement: referral to the Principal 

Reporter)— 

(a) in the cross-heading for “supervision requirement” substitute “compulsory supervision 

order”; and 

(b) for paragraph (1)(a) substitute— 

“(a) an adoption agency which is an implementation authority (within the meaning of 

section 202 of the Children’s Hearings (Scotland) Act 2011 (“the 2011 Act”)) is 

under a duty to require, by notice to the Principal Reporter, a review of a 

compulsory supervision order where they are satisfied that the circumstances 

mentioned in section 131(2)(c)(i) or (d) of the 2011 Act exist; or”. 

(5) In the cross-heading for regulation 23 (application for a permanence order: child subject to 

supervision requirement) for “supervision requirement” substitute “compulsory supervision 

order”. 

(6) In paragraph 10 of Part II of Schedule 1 (information about the child) after “supervision 

requirements” insert “or compulsory supervision orders”. 

(7) In the form in Schedule 8 (form of reference by adoption agency to Principal Reporter for 

advice by children’s hearing to the court) for “supervision requirement” substitute “compulsory 

supervision order”. 

 

Looked After Children (Scotland) Regulations 2009 

2.—(1) The Looked After Children (Scotland) Regulations 2009(b) are amended as follows. 

(2) In regulation 45(4) (review of the child’s case: child placed with kinship carer, foster carer or 

in a residential establishment)— 

(a) for sub-paragraph (a) substitute— 

“(a) prior to the implementation authority requiring, by notice to the Principal Reporter, 

a review of a compulsory supervision order under section 131 of the 2011 Act;”; 

and 

(b) in sub-paragraph (c) for “1995 Act” substitute “2011 Act”. 

(3) In paragraph 6 of Schedule 4 (matters and obligations to be covered in foster and kinship 

placement arrangements) for “terms of section 70(5)(b) of the 1995 Act” substitute “an order 

                                                                                                                                            
(a) S.S.I. 2009/154 amended by S.S.I. 2013/147. 
(b) S.S.I. 2009/210 amended by S.S.I. 2009/290, S.S.I. 2011/211 and S.S.I. 2013/147. 
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containing (or that is varied so as to contain) a measure of the type mentioned in section 83(2)(g) 

or 87(2)(e) of the 2011 Act”. 
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 4 

EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order makes modifications of subordinate legislation. The modifications are consequential 

on, or ancillary to, the Children’s Hearings (Scotland) Act 2011. 
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POLICY NOTE 
 

THE CHILDREN’S HEARINGS (SCOTLAND) ACT 2011 (MODIFICATION OF 
SUBORDINATE LEGISLATION) ORDER 2014 

 
SSI 2014/112 

 
1. The above instrument (“the Order”) is made in exercise of the powers 
conferred by section 204 of the Children’s Hearings (Scotland) Act 2011 (“the 2011 
Act”).  The Order is subject to negative resolution procedure. 

 
Legislative Background 

 
2. The 2011 Act repeals and replaces most of Chapter 3 of Part II of the Children 
(Scotland) Act 1995 (“the 1995 Act”) and strengthens and modernises Scotland’s 
Children’s Hearings System by introducing a number of procedural changes.  The 
Children’s Hearings (Scotland) Act 2011 (Modification of Subordinate Legislation 
Order 2013 (SI 2013/147) (“the 2013 Order”) made amendments to subordinate 
legislation in consequence of the change from the 1995 Act to the 2011 Act system.  
It updated relevant pieces of subordinate legislation with appropriate cross-
references to the new 2011 Act provisions and its terminology.  For example, 
references in certain legislation to supervision requirements under the 1995 Act were 
replaced with references to the new compulsory supervision order (and interim 
compulsory supervision order where appropriate) which was created by the 2011 
Act. 
 

Policy Objectives 
 
3. The Order provides for some additional consequential modifications that 
require to be made to the Adoption Agencies (Scotland) Regulations 2009 and the 
Looked After Children (Scotland) Regulations 2009 which were overlooked in the 
2013 Order.  These Regulations were previously consequentially amended by 
paragraphs 10 and 11 respectively of Schedule 1 to the 2013 Order.  The Schedule 
to this Order updates the relevant provisions in both these sets of Regulations to 
make appropriate cross-references to the 2011 Act provisions and its terminology.  
The substantive policy behind the provisions is not affected. 
 

Commencement 
 

4. The Order will come into effect on 2nd June 2014. 
 

Consultation 
 
5.  A formal consultation exercise was not undertaken given the technical nature 
of the Order. 
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Impact Assessments 
 
6. It has not been considered necessary to prepare an equality impact 
assessment for this instrument as it has no effect on equality issues. 
 

Financial Effects 
 

7. It is envisaged that there will be no financial effects on the Scottish 
Government, local government or on business with regard to the provisions in the 
Regulations. 
 
 
 
 
Scottish Government 
Children and Families Directorate 
April 2014 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2014 No. 113 

CHILDREN AND YOUNG PERSONS 

The Adoption and Children (Scotland) Act 2007 (Compulsory 

Supervision Order Reports in Applications for Permanence 

Orders) Regulations 2014 

Made - - - - 23rd April 2014 

Laid before the Scottish Parliament 25th April 2014 

Coming into force - - 2nd June 2014 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 95(2) of the Adoption and Children (Scotland) Act 2007(a) and all other powers enabling 

them to do so. 

Citation and commencement 

1. These Regulations may be cited as the Adoption and Children (Scotland) Act 2007 

(Compulsory Supervision Order Reports in Applications for Permanence Orders) Regulations 

2014 and come into force on 2nd June 2014. 

Interpretation 

2. In these Regulations— 

“the 2011 Act” means the Children’s Hearings (Scotland) Act 2011(b); and 

“implementation authority” has the meaning given by section 83(1)(b) of the 2011 Act. 

Compulsory supervision order report 

3.—(1) The information prescribed for the purposes of section 95(2) of the Adoption and 

Children (Scotland) Act 2007 to be contained in the report prepared by the children’s hearing is— 

(a) the terms of the proposed compulsory supervision order and the reason for making it; 

(b) the terms of any current compulsory supervision order; 

(c) the terms of any proposed variation of any current compulsory supervision order and the 

reasons for making that variation; and 

(d) the record of the proceedings of the children’s hearing prepared in accordance with rule 

13 of the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s 

Hearings) Rules 2013(c). 

                                                                                                                                            
(a) 2007 asp 4. 
(b) 2011 asp 1. 
(c) S.S.I. 2013/194. 
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(2) In paragraph (1)(a), (b) and (c) “terms” includes— 

(a) any requirement contained in the compulsory supervision order under section 83(2)(h) of 

the 2011 Act; 

(b) any residence requirement contained in the compulsory supervision order under section 

83(2)(a) of the 2011 Act; and 

(c) any duties imposed on the implementation authority and specified in the compulsory 

supervision order under section 83(2)(i) of the 2011 Act. 

Revocation 

4. The Adoption and Children (Scotland) Act 2007 (Supervision Requirement Reports in 

Applications for Permanence Orders) Regulations 2009(a) are revoked. 

 

 

 

 

 AILEEN CAMPBELL 

 Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

23rd April 2014 

                                                                                                                                            
(a) S.S.I. 2009/169. 
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 3 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations prescribe the information which must be contained in the report prepared by 

the children’s hearing under section 95 of the Adoption and Children (Scotland) Act 2007. The 

report must be prepared where the children’s hearing proposes to make a compulsory supervision 

order or vary (other than by interim variation) an existing compulsory supervision order in respect 

of a child who is the subject of an application for a permanence order or for the variation of such 

an order. The report by the children’s hearing is prepared for the court to which the permanence 

order application has been made. 

Under regulation 3(1) the report must contain the terms of the proposed new compulsory 

supervision order, any existing order and any proposed variation to an existing order. The report 

must state the reasons for making a new compulsory supervision order or varying an existing one. 

The report must also contain the record of the proceedings of the children’s hearing prepared by 

the Principal Reporter under rule 13 of the Children’s Hearings (Scotland) Act 2011 (Rules of 

Procedure in Children’s Hearings) Rules 2013. Under regulation 3(2) the terms of a compulsory 

supervision order in regulation 3(1) includes any conditions, residence requirements or duties 

imposed on implementation authorities which are contained in the compulsory supervision order. 

Regulation 4 revokes the Adoption and Children (Scotland) Act 2007 (Supervision Requirement 

Reports in Applications for Permanence Orders) Regulations 2009 which these Regulations 

replace. 
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POLICY NOTE 
 

THE ADOPTION AND CHILDREN (SCOTLAND) ACT 2007 (COMPULSORY 
SUPERVISION ORDER REPORTS IN APPLICATIONS  
FOR PERMANENCE ORDERS) REGULATIONS 2014 

 
SSI 2014/113 

 
1. The above instrument (“the Regulations”) was made in exercise of the powers 
conferred by section 95(2) of the Adoption and Children (Scotland) Act 2007 (“the 
2007 Act”).  The instrument is subject to negative resolution procedure.  The purpose 
of the Regulations is to prescribe the information which must be contained in the 
report submitted to the court by the children’s hearing if the hearing wishes to make 
or vary a compulsory supervision order, while the court is considering an application 
for a Permanence Order in respect of the child. 
 

Legislative Background 
 
2. Section 95 of the 2007 Act required a children’s hearing to prepare a report 
for a court if the hearing wishes to make or vary a supervision requirement with 
respect to a child who is also subject to an undetermined application for a 
Permanence Order, or a variation of such an Order.  Section 95(2) requires that this 
report must contain such information as the Scottish Ministers may prescribe by 
regulations. 
 
3. The Adoption and Children (Scotland) Act 2007 (Supervision Requirement 
Reports in Applications for Permanence Orders) Regulations 2009 (SI 2009/169) 
(“the 2009 Regulations”) currently set out the requirements for the purposes of 
section 95(2).   
 
4. The Children’s Hearings (Scotland) Act 2011 (“the 2011 Act”) repealed and 
replaced most of Chapter 3 of Part II of the Children (Scotland) Act (“the 1995 Act”) 
and strengthens and modernises Scotland’s Children’s Hearings System by 
introducing a number of procedural changes.  The Children’s Hearings (Scotland) 
Act 2011 (Modification of Primary Legislation Order 2013 (SI 2013/211) (“the 2013 
Order”) consequentially amended section 95(1)(c) of the 2007 Act to replace the 
references there to “supervision requirements” with references to “compulsory 
supervision orders” under the 2011 Act.   
 

Policy objectives 
 
5. The 2009 Regulations should have been consequentially amended or 
replaced in their entirety at the same time as the amendment of section 95 by the 
2013 Order, however, this was overlooked at the time.  The necessary consequential 
changes are now being made by revoking and replacing the 2009 Regulations in 
their entirety.  In view of the size of the 2009 Regulations (only 3 regulations long), 
the extent of the changes to be made and for ease of use by the reader we decided 
the best approach was to revoke the 2009 Regulations and replace them in their 
entirety using the powers in section 95(2) of the 2007 Act rather than amend in a 
piecemeal way in a consequential modifications order under the powers in section 
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204 of the 2011 Act.  There are no substantive changes in policy in this Order which 
seeks to replace 1995 Act references with their 2011 Act equivalents. 
 

Commencement 
 
6. The Regulations will come into effect on 2nd June 2014. 
 

Consultation 
 

7. A formal consultation exercise was not undertaken given the technical nature 
of the Regulations. 
 

Impact Assessments 
 
8. It has not been considered necessary to prepare an equality impact 
assessment for this instrument as it has no effect on equality issues. 
 

Financial Effects 
 

9. Information should already be supplied to the court when a children’s hearing 
is considering compulsory supervision measures for a child subject to court 
proceedings.  The Regulations prescribe what should go into this report to the court.  
It is envisaged that there will be no financial effects on the Scottish Government, 
local government or on business with regard to the provisions in the Regulations. 
 
 
 
Scottish Government 
Children and Families Directorate 
April 2014 
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